Abstract: Over the past two decades the role of private parties in the
Introduction
Environmental regulation is often seen as an adversarial system that pits regulated entities against a public regulatory agency. In this simplistic view, legal requirements and an aggressive enforcement regime are necessary to ensure that regulated entities conduct themselves in ways they would not in an unregulated situation. This conception does not provide an active role for unregulated private parties-such parties are envisaged only as passive beneficiaries of the increased environmental quality resulting from the regulation, or as victims of the increased costs imposed by the regulation. In reality, the relationship between regulated entities, the regulatory agency, and unregulated private parties-often quite active in environmental enforcement-is much more complex. Overall, both regulated and unregulated private parties play a central role in the implementation and enforcement of environmental regulation. During the past two decades this role has expanded significantly.1 In some cases, the Environmental Protection Agency (EPA) has led both formal and informal efforts to involve private parties. In other situations, private parties have provided the impetus for a new, larger role in the enforcement of environmental regulations that is, for the most part, independent of the EPA.
One of the primary motivations for the EPA to involve private parties in environmental enforcement has been a steadily declining level of enforcement resources.2 Between 1994 and 2010, the EPA's enforcement budget fell from over $630 million to less than $560 million in real dollars, and staffing at the EPA's Office of Enforcement and Compliance Assistance (OECA) fell from around 4200 full-time equivalent employees to 3400.3 Budget pressures, however, are not the only reason the private sector has taken a more prominent role in environmental enforcement and compliance.4 The EPA has also looked to the private sector to increase compliance among facilities where traditional enforcement tools have not been successful.5 Additionally, the private sec-1 See Marc Allen Eisner, Governing the Environment: The Transformation of Environmental Regulation 93-95 (2007). One might loosely tie the increasing involvement of the private sector to the Clinton-Gore Administration, which embraced the idea of reinventing government. See id. at 94 (noting that delegating more authority to regulated entities became a central tenet of the "Reinventing Government" movement of the Clinton administration).
2 See id. at 115-16 (noting a lack of experienced leaders in environmental enforcement during the Bush administration, as well as dramatic reductions in the enforcement budget). In addition to declining resources, the Office of Enforcement and Compliance Assistance (OECA) was often without a strong leader. See id. 4 See, e.g., Eisner, supra note 1, at 133-51 (describing reasons for corporations to voluntarily manage pollution).
5 See, e.g., Office of Enforcement and Compliance Assurance, EPA & Chem. Mfrs. Ass'n, EPA-305-R99-001, Root Cause Analysis Pilot Project: An Industry Survey 3 (1999). For example, the Root Cause Analysis Project was an analysis conducted jointly by the EPA and the Chemical Manufacturer's Association from 1996 to 1998. Id. The project surveyed about two dozen chemical facilities that violated environmental regulations to tor can be more innovative than the EPA, in part because private entities can take a holistic approach to environmental performance.6 The EPA has difficulty adopting this approach because environmental laws, and thus the EPA's regulatory programs, address environmental media such as water, air, and hazardous waste separately. 7 Support for privatization is generally based on the belief that the market can provide some public activities or services either at lower cost, or it can provide a more beneficial alternative at the same cost as the publicly provided alternative.8 Conversely, if an activity can be conducted more cheaply by the government than by the private sector, or if the government can provide a higher quality good or service than the private sector, there is no justification for privatization.9 With respect to the implementation and enforcement of environmental regulation, private parties may be able to do some things more cost effectively than the EPA.10 In particular, private organizations often have better access to certain information, and can generally make decisions more quickly and with less red tape than public agencies.11
Even if privatization is more efficient than public action, including private entities in environmental enforcement may not be socially beneficial. A common critique of private policing is that private activities can distort incentives for regulated entities in ways that are not consistent with the EPA's regulatory goals.12 To the extent that these regulatory determine the "root causes" of noncompliance. Id. at 5. The analysis found that many of the violations were unintentional, and the most frequently identified root cause of noncompliance was that the facility was unaware of the applicability of a regulation. See id. at 10, 14, 18, 20. Traditional deterrence-based enforcement methods such as random inspections are not necessarily effective at increasing compliance. Id. at 34. The analysis identified other potential methods to improve compliance, including those that involved private actors, such as of self-audits or third party audits. Id.
6 See Eisner, supra note 1, at 141 (describing how private entities develop "an expansive sense of corporate accountability for the impacts of their products and services accross the lifecycle"). 12Compare Eisner, supra note 1, at 150 (describing how private policing is driven by consumer demand and maximization of shareholder wealth, which limit the extent of voluntary goals are consistent with public interests, any deviation would decrease public welfare overall.13 Thus, the benefits from any private policing initiatives need to be weighed against the negative consequences of each initiative to determine whether it is actually in the public interest.
This Article provides an overview of the types of private sector environmental enforcement activities and initiatives that are currently taking place, which can be divided into three groups. The first group encompasses traditional public activities that have been formally outsourced to private entities.14 The second group covers private initiatives that are actively facilitated by the EPA but do not have an official mandate.15 The last group includes private initiatives that are largely independent of the EPA.16 For each group, this Article presents examples of specific programs or activities and highlights both the benefits and costs of these activities as well as the results of any empirical analyses that have been conducted.17 The Article then discusses more generally the overall effect of private participation on implementation and enforcement of environmental regulations within each group. It concludes by making a case for a more deliberate approach to evaluating the role of the private sector in the enforcement of environmental regulation.18 I. Formal Outsourcing from the EPA to Private Entities Enforcement of environmental regulation has been formally outsourced to private entities in two primary ways. First, Congress formally outsourced enforcement powers to private citizens by providing a private right of action in nearly all major environmental laws.19 Second, regulation), with National Enforcement Initiatives for Fiscal Years 2008-2010, Envtl. Prot. Agency, http://www.epa.gov/compliance/data/planning/priorities/ (last updated Jan. 20, 2011) ("EPA sets national enforcement initiatives every three years to focus resources toward the most significant environmental problems and human health challenges identified by EPA staff, states, tribes, and the public.").
13 If regulation is misguided or if regulatory officials have been captured by special interests, it might be possible for a deviation from regulatory goals to actually increase overall welfare. Throughout this Article, however, it is assumed that regulations are in the public interest.
14 See discussion infra notes 19-67. the EPA has formally outsourced some of its enforcement responsibilities to regulated entities through its self-policing policy.20
A. Citizen Suits
Environmental groups have used private suits to affect environmental policy since the 1960s.21 In the 1970s Congress formally provided a private right of action in both the Clean Water Act (CWA) and the Clean Air Act (CAA).22 Since then, nearly all major environmental laws have also included provisions for citizen suits.23 Congress's stated purpose for providing a private right of action was to complement public enforcement.24 Citizen suits were not intended to be an alternative to public enforcement, but rather a means to leverage public enforcement and to fill subsequent gaps.25 Generally, the statutes allow individuals to file private suits if the EPA or state regulators are not ''diligently prosecuting'' the violator.26 Successful suits may result in the issuance of consent decrees, fines paid into the U.S. Treasury, and reimbursement of the plaintiff's litigation expenses based on market rates.27 One of the most obvious benefits of citizen suits from a regulatory perspective is that they can supplement public enforcement efforts when federal and state enforcement resources are limited, thereby increasing the level of deterrence associated with environmental violations.28 A successful citizen suit can draw attention to a local area, type of violation, or even a particular regulated entity that is not being adequately addressed, thereby filling gaps in the public enforcement process.29 Of course, this additional enforcement comes at a cost to the private entities that bring such suits (although successful plaintiffs may recover litigation costs from the defendants).30 A citizen suit may be more cost effective than public enforcement if the private party has access to better information about particular environmental problems, or can more cheaply monitor potential polluters than federal or state regulators.31 Citizen suits may also help to overcome potential "agency capture" problems-where regulated entitities pressure government officials to under-enforce regulations at particular facilities.32
A potential downside of private suits is that they are not necessarily brought to advance the public interest, presumably unlike public enforcement actions.33 Critics claim that private suits generally advance the interests of one particular group, which may not be in line with public interests.34 Additionally, some detractors assert that private suits are often brought for the plaintiff's economic gain or increased publicity, rather than to achieve an increase in environmental performance.35 The study uses data to analyze the effect of such suits on federal and state National Pollution Discharge Elimination System (NPDES) inspections and enforcement actions at "all 'major' municipal wastewater treatment facilities." Id. at 236-39. Because the majority of private suits filed against wastewater treatment facilities are for water violations, the study focuses on NPDES inspection and enforcement activities. Id. at 236-37. The citizen suit data is used to estimate a predicted probability of a citizen suit at each facility based on a number of explanatory variables including the facility's characteristics and the location. Id. at 240-41, 247-48. The predicted probability of a suit is then used as an explanatory variable in the inspection and enforcement action regressions. Id. at 243. To disentangle the causal impacts of private enforcement on public enforcement and control for potential endogeneity the authors used measures of judicial temperament and caseloads as instrumental variables. Id. at 240.
42 Id. at 235, 248. More specifically, the study found that private enforcement of municipal wastewater treatment facilities complements public monitoring but substitutes for complement to public enforcement, such suits would increase the likelihood of public enforcement by highlighting otherwise neglected areas.43 However, the study found that where there is a high likelihood of a private suit, regulators are less likely to bring a public enforcement action.44 This implies that citizen suits do not bring public attention to particular entities or areas, but rather take the place of public enforcement.45 This finding amplifies the potential concerns about private suits. To the extent that private suits take the place of public enforcement in certain sectors or geographic areas, the ability for private objectives to supplant public objectives is magnified.
B. The EPA's Audit Policy
The second example of formal outsourcing is the EPA's selfpolicing policy, known informally as the Audit Policy, established in 1995.46 The Audit Policy allows regulated entities to self-audit and then disclose any violations that they discover to regulators in exchange for significantly reduced penalties on those violations.47 To receive this benefit, the violations must be discovered as a result of a self-audit (not a government initiated or mandated inspection) and must be corrected or remediated in a timely manner.48 In addition, the EPA has stated that when entities self-police, formal EPA investigations and enforcement actions may be unnecessary, which suggests that facilities may also experience lower levels of enforcement following a self-disclosure. 49 Appropriately designed self-policing policies can be very beneficial, as they can increase the number of violations that are remediated public enforcement. Id. at 236. Overall, their findings suggest that "direct deterrence effects are significantly weakened by the net crowding out of public enforcement." Id. as well as accelerate the timing of remediation.50 Moreover, enforcement resources can be redirected from self-policers to other regulated entities, increasing overall deterrence with the same level of enforcement resources.51 Poorly designed self-policing policies, however, can undermine deterrence by decreasing the cost of violating environmental regulations, and thus decrease the overall level of compliance.52 Additionally, some policies may allow facilities to strategically self-police in order to circumvent formal public enforcement.53
While the opportunity to self-police is available to most of the one million entities regulated by the EPA, only 1200 facilities (or less than one-tenth of a percent) self-disclosed in 2009.54 In comparison, of the approximately 20,000 facilities that were formally inspected by the EPA, more than 4000 (or twenty percent) had violations that warranted some form of enforcement.55 Of course, the EPA likely chooses to inspect those facilities that it believes are most likely to be in violation, thus such entities might be expected to have a higher percentage of violations than regulated entities in general.56 Additionally, the Audit Policy pro- Jan. 12, 2012) (noting that the EPA considers citizen tips and violation histories when selecting a facility to inspect). In addition to citizen tips and a facility's violation history, the EPA also considers facility size, potential for environmental harm, geographic initiatives, statutory requirements, protection of sensitive ecosystems, demographics, and industry type. Id. vides that a particular violation can only be disclosed once,57 so the total number of disclosures over the life of the Audit Policy might provide a more meaningful estimate of its relative importance. Since 1999, the EPA has received more than 15,000 voluntary disclosures.58
Although opponents of the Audit Policy initially argued that it would have a detrimental effect on the environment by protecting polluters from punishment and decreasing the incentives for entities to comply with regulations, empirical analyses of the policy have not found any such effects.59 On the contrary, the studies suggest that the Audit Policy has had a positive impact on both compliance and environmental performance.60 My own study of its effect on compliance with hazardous waste regulations found no evidence that overall compliance decreased as a result of the Audit Policy.61 Moreover, I found that state self-policing policies modeled on the federal Audit Policy decreased the probability of a violation.62 Michael Toffel and Jodi Short examined the effect of the Audit Policy on firm compliance with CAA regulations, rather than hazardous waste regulations, and found that self-disclosers had lower levels of abnormal releases and higher compliance rates in the five years following their disclosure. 63 Toffel & Short, supra note 60, at 17, 29, 32. The analysis uses data on self-disclosures, self-reported abnormal releases of toxic chemicals to the environment, and compliance status to conduct an econometric analysis of the effect of self-disclosures on the number of abnormal releases and compliance status in the years following a disclosure. See id. at 17-21. and performance, or at a minimum, does not decrease it.64 Given that overall environmental enforcement resources decreased over the time frame of these analyses,65 there is reasonable evidence that the efficiency of the EPA's enforcement program has increased in the short run under the Audit Policy.
However, these two studies of the Audit Policy have found that selfpolicers benefit from a lower probability of enforcement following a disclosure.66 This finding suggests that some entities may strategically self-police in order to reduce future enforcement.67 If entities exploit these "enforcement holidays" by taking steps to reduce future compliance, long-term compliance may not necessarily increase under the Audit Policy.
II. Private Initiatives Actively Facilitated by the EPA
In addition to formally outsourcing some activities to private entities, the EPA actively facilitates a number of private initiatives that help it to implement and enforce environmental regulations. This category includes what is arguably the most influential role that private parties play in environmental regulation-consumers and investors can punish or reward companies for their environmental performance.68
A. Information Programs to Facilitate Enforcement by the Market
In principle, consumers that care about the environment should favor products and manufacturers that are environmentally protective.69 Similarly, investors who care about the environment may also make investment decisions based on environmental performance.70 More gen- 70 See Case, supra note 68, at 10,780; Grabosky, supra note 68, at 435. According to the Social Investment Forum-a trade association for professionals, firms, institutions, and organizations engaged in socially responsible and sustainable investing-socially responsible investing currently encompasses an estimated $3 trillion in the U.S. investment market erally, all investors should care about the potential liability associated with poor environmental performance and, in industries where customers care about the environment, investors may push for an increase in environmental performance to gain a competitive advantage.71
The term "social market" has been used to describe markets where consumption and investment decisions depend not only on preferences regarding price, quality, and product features, but also on environmental or other social consequences of production.72 For social markets to function well, consumers and investors must have relevant information on all of the companies in the market.73 More specifically, for consumers and investors to be able to effect changes in corporate environmental practices by punishing and rewarding companies for their environmental performance, they must first have relevant information. 74 The EPA has developed a number of information programs designed to provide consumers and investors with relevant information about the environmental performance of regulated facilities.75 Arguably, the most socially significant disclosure program is the Toxics Release Inventory (TRI) database.76 The TRI provides information on the environmental impact of various companies by requiring regulated entities to disclose the type and level of toxic chemicals used and released into environmental media-air, water, and land.77 Programs like the TRI require additional reporting by regulated entities, thus increasing their costs, although those entities are still the low-cost providers of such information.78 Another information source that the EPA has developed is the Enforcement and Compliance History Online (ECHO) database which provides information on the compliance history of regulated entities.79 Since the ECHO database is essentially an interface for data already collected and maintained by the EPA for other purposes,80 the only additional costs of this program are those associated with developing and maintaining the ECHO system. Both the TRI and ECHO databases are easily accessible for direct use by consumers, investors, and third parties such as news organizations, non-profits like the Environmental Defense Fund, and investment groups such as the Investor Responsibility Research Center. 81 Harnessing the power of the market to provide additional pressure on regulated entities to improve their environmental compliance has the potential to be very cost-effective.82 In addition, consumers and investors can gain personally because they are able to make investment and consumption decisions more in line with their personal preferences without having to spend significant additional resources.83 However, the literature identifies a number of potential concerns that can arise in social markets.84 One principal critique is that consumers and investors act for their own, rather than the general public's, interest.85 For example, consumers might be more concerned with releases of pollution into air than water, even though water pollution may be more harmful to the 78 Case, supra note 68, at 10,781 & n.108. It would be much more expensive for consumers and investors to obtain such information independently. See id.
79 Enforcement & Compliance History Online (ECHO), Envtl. Prot. Agency, http://www. epa-echo.gov/echo/ (last visited Jan. 12, 2012). ECHO does not require regulated entities to disclose additional information, but rather is a tool developed by the EPA to make its information more accessible to the public. Id. environment than air pollution.86 Thus, private parties may alter the priorities of firms in a way that is not consistent with public priorities.87 In theory, the EPA can respond to the shift in incentives by changing its own behavior to balance out that of private parties.88 To make such adjustments, the EPA would need to assess the impact of consumer and investor pressure on environmental behavior and then modify either the underlying regulations or the public enforcement strategy.89
A second concern about social markets is that only certain private parties can participate in them. Individuals must have sufficient resources to be either investors or discriminating consumers with the ability to have an effect on the environmental behavior of entities in these markets.90 Moreover, regulated entities will not be uniformly affected by these pressures.91 Reputation-sensitive firms, firms that produce final consumer goods, and publicly traded firms will be subject to more pressure than firms that produce intermediate goods or are privately held.92 In theory, these concerns could also be addressed by evaluating the effects of social markets on environmental performance and adjusting regulation or enforcement to balance those effects.93
Despite such concerns, a number of economic studies have shown that investors respond to the information provided by these programs.94 There are also a number of studies that provide indirect evidence that some consumers respond to the environmental performance of firms.95 To date, however, there are no reliable estimates of the number of con- 
B. Compliance Assistance by Private Entities
The EPA has also facilitated the participation of private entities in providing compliance assistance to regulated entities.97 Compliance assistance currently plays an important part in the EPA's overall enforcement and compliance assurance strategy.98 The general goal of compliance assistance programs is to increase environmental performance by inducing more efficient implementation of regulatory requirements.99
In 1994, the EPA began offering formal compliance assistance after its enforcement functions were reorganized to create a single Office of Enforcement and Compliance Assurance.100 From the beginning, the EPA's compliance assistance strategy included partnerships with industry.101 The private role in compliance assistance increased significantly in 1999 when the EPA formally adopted a "wholesaler" approach-de- veloping compliance assistance tools and materials and then involving states, localities and private providers (including NGOs, trade associations, and consultants) to deliver the assistance directly to the regulated community.102 This approach to compliance assistance separates activities for which the EPA is likely to be the least-cost provider from those where private entities may be able to provide such services at a lower price.103 Thus, given the EPA's intimate knowledge of the regulations and the manner in which compliance with those regulations is monitored and enforced, the Agency continues to develop guidance and compliance assistance tools.104 The EPA then provides these tools as well as compliance assistance training to private providers, who in turn provide the actual compliance assistance to facilities.105 In addition to the presumption that private providers may be able to offer the actual compliance services at a lower cost than the government, some regulated entities are more willing to seek compliance assistance from independent parties than from regulators.106 One potential downside to this outsourcing is that private providers may emphasize different compliance objectives. For example, private providers may focus on helping regulated 102 See EPA, Innovative Approaches to Enforcement and Compliance Assurance 4, 7 (1999), available at http://www.epa.gov (follow "Publications, Newsletters" hyperlink; then follow "National Service Center for Environmetal Publications" hyperlink; then search "Innovative Approaches to Enforcement and Complaince Assurance"; then follow "Search" hyperlink).
103 See supra notes 75-81 and accompanying text (discussing how the EPA compiles the ECHO and TRI databases, but shifts reporting costs to private entities that are the leastcost providers of information).
104 See Compliance Assistance, supra note 99. 105 See generally, EPA, Guide for Addressing Environmental Problems: Using an Integrated Strategic Approach (2007) (providing strategic approaches for improved compliance and to assist practitioners in future strategic planning). The EPA also continues to provide some compliance assistance directly to regulated entities through its regional offices, as do many state environmental agencies. See EPA Regional Compliance Assistance Coordinator, Envtl. Prot. Agency, http://www.epa.gov/compliance/contact/cac_regional.html (last visited Jan. 12, 2012).
106 If private providers can provide compliance assistance at a lower "social" cost (i.e. a lower total cost to society overall) than the government, that does not necessarily imply that regulated entities that seek such assistance will pay less than if they obtain the assistance from public sources. Thus, moving to the wholesale model of compliance assistance could be more efficient, but could also shift costs from the regulatory agency to regulated entities. See Compliance Assistance, supra note 99. However, some private providers are non-profit entities or states, many of which continue to provide compliance assistance for small businesses or contract with third parties (such as universities) to provide compliance assistance for free or at a reduced cost. entities pass compliance inspections rather than achieving full compliance with the regulations.
There is no formal estimate of the number of private compliance assistance providers. However, one can get a sense of the potential number by examining EPA data on compliance assistance "contacts." In 2007 the EPA had more than 50,000 contacts with compliance assistance providers (not including contacts with compliance assistance personnel employed directly by regulated entities).107 While individual providers could have had multiple contacts (e.g., participation in multiple online training programs) this figure suggests that the number of private entities actively involved in helping regulated entities implement environmental compliance programs is not insignificant.108 To date, however, there has been no formal assessment on the effect of the EPA's "wholesaler" approach to overall compliance assistance, nor has there been any formal evaluation of the effectiveness of the EPA's overall compliance-assistance program.109
III. Informal Privatization Independent of the EPA
The final category of private activities are those that have been initiated by private entities and are largely independent of the EPA. 110 There are many such initiatives, although most are specific to a particular industry or geographic area and are not well known or publicized.111 Others are larger in scale and have received a reasonable amount of attention.112 This paper presents two relatively well-known examples, the international ISO 14001 certification program and the U.S. Responsible Care program.
A. ISO 14001
Probably the best known and farthest-reaching private initiative that affects environmental performance is the ISO 14001 certification program.113 ISO 14001 is a set of voluntary environmental management standards established by the International Organization for Standards, an international non-governmental organization.114 The ISO 14001 certification program essentially works as a labeling system, conveying information to potential investors and consumers about the environmental standards to which certified companies adhere.115
While the information provided by ISO 14001 certification may be used similarly to the information provided by the EPA's TRI and ECHO databases,116 there are several key differences between them. First, ISO 14001 certification is voluntary117 whereas the EPA provides TRI data for all firms within a specified set industries (generally manufacturing), and ECHO information for all regulated entities.118 Second, the ISO 14001 standards were developed primarily by companies, although there was some input from government agencies and advocacy groups from a number of countries.119 Finally, the ISO 14001 standards are unlike most U.S. environmental regulations, they do not specify maximum pollution levels or dictate particular equipment that must be installed, but instead enumerate environmental management standards to which firms must adhere to earn certification.120 The standards include compliance with all local environmental regulations as well as continuous improvement in environmental management. Thus, the standards require firms to focus on their overall environmental impacts and to think system-wide about how to improve their environmental performance-something that U.S. media-based regulatory programs do not do.121 The program also requires a third party to certify that the entity meets all the standards.122 Because ISO 14001 standards are not tied to any particular regulatory goals other than compliance with relevant regulations, certified firms may choose to focus on areas for improvement that are different from the areas on which the EPA would like them to focus. 123 The EPA has never formally supported the IS0 14001 program.124 Although the EPA supports the use of environmental management programs, it has not integrated the idea of environmental management systems directly into regulations or provided any incentives for regulated entities to become certified.125 Perhaps as a result, ISO 14001 has not been as widely adopted in the United States as in other developed countries.126 In 2004, around 4800 U.S. firms had been certified, representing roughly five percent of total certifications worldwide and a very small percentage of the more than one million regulated entities in the United States.127 However, studies have shown that ISO 14001 certification does improve a firm's compliance with environmental regulations as well as its environmental performance generally.128 For example, two studies by Matthew Potoski and Aseem Prakash found that ISO 14001 certification has a positive effect on regulated entities' environmental performance, even after controlling for self-selection into the ISO The potential benefits of the Responsible Care program are similar to those of the ISO 14001 program; in theory, the standards require firms to think system wide about how they could improve their environmental performance.137 However, the Responsible Care standards are not tied to any regulatory goals, and unlike ISO 14001 they do not mandate compliance with EPA regulations.138 Thus, the potential concern that private standards programs may drive regulated entities' incentives away from public regulatory objectives is more pronounced for Responsible Care than it is for ISO 14001.139 Any distortion in incentives away from public regulatory goals could, in theory, be balanced by a change in public implementation or enforcement activities. To do so, however, would require a more detailed evaluation of the effect of the program on environmental performance than has been conducted.
Similar to its stance on ISO 14001, the EPA does not formally recognize the Responsible Care program in its regulations and has not provided any significant incentives for regulated entities to participate. To assess whether the expanded role of private parties in the enforcement of environmental regulations is beneficial from a public policy perspective, it must be determined if the increased involvement of the private sector has either decreased the overall costs of achieving a particular level of environmental performance, or has increased environmental performance in a cost-effective manner. In theory, all of the private activities and initiatives described in this Article-as well as the many others not mentioned-have tremendous potential to increase the efficiency of environmental enforcement. There is also the very real possibility that the involvement of private parties will shift incentives for regulated entities in a way that is not consistent with regulatory objectives. Assuming that regulatory objectives have been set to maximize overall welfare, such a shift would not be in the public interest. Given the potential for private participation to divert regulated entities' performance away from regulatory objectives, a proactive approach must be taken in evaluating the effect of private participation to ensure that it is helping to achieve regulatory goals more efficiently.
This Article briefly discusses the results of several studies of particular private initiatives.144 In some cases, the studies demonstrate that private participation is having a positive effect on environmental performance; analyses of the EPA's self-policing policy find that it has increased overall compliance, though analyses of the ISO 14001 program show that certification is correlated with an increase in both compliance and environmental performance more generally.145 Some studies, Additional empirical analyses of private initiatives would help provide a better understanding of the effect of these programs on the overall achievement of regulatory goals. However, additional individual studies of particular programs are unlikely to be sufficient. First, the types of studies that have been conducted do not address the most significant issue-whether this expansion of the role of private entities in the enforcement of environmental regulations is helping to achieve regulatory goals more efficiently. 149 The existing studies often provide evidence of improvement in compliance rates or levels of toxic emissions, but they do not measure the extent to which regulatory goals are satisfied. This shortcoming is in part because the regulatory goals themselves have not been explicitly identified and in part because most studies look at intermediate measures such as compliance, not ultimate measures of environmental quality.150 Unfortunately, it is not an easy task to develop the types of ultimate measures that would provide the necessary information. For some time, the EPA has been working to develop a robust set of environmental indicators that will provide better information on the actual state of the environment and its evolution, and hopefully such data will be available in the near future.151
Even with good data on environmental quality, the determination of whether private initiatives are more efficient than public implementation and enforcement requires some sense of the relative costs of private and public approaches. In many situations, it is assumed that private entities will be more cost-effective than the government. That is unlikely to be the case for all private initiatives, however, particularly since the costs of private initiatives could be less obvious than the costs of public efforts. Unfortunately, costs are almost never included in analyses of private (or, for the most part, public) initiatives. For example, none of the studies described in this Article made any attempt to compare the cost of private activities to their public alternatives.
Since it is unlikely that all private initiatives help to achieve regulatory goals more efficiently than public efforts, there needs to be a formal evaluation process to determine which programs are beneficial and which-in their current form-are not. There also needs to be some mechanism to modify or eliminate programs that fall into the latter category. Without such a feedback mechanism, additional studies are not going to make much of a difference.152
Finally, even if studies of particular programs measured their effect on environmental quality and included a comparative analysis of costs, they might still fail to provide a full picture of the overall effect of expanded private participation because they do not illustrate the effect of these initiatives in the aggregate. First, many of these programs overlap.153 For example, U.S. chemical producers can choose both to be members of Responsible Care and to earn ISO 14001 certification; moreover, the ACC has developed a "Responsible Care Management System" that meets the requirements of both programs.154 Second, private initiatives may reinforce each other.155 For example, regulated entities that receive compliance assistance often undergo environmental audits-entities may choose to self-police any violations discovered in the course of that audit, particularly if they are fully informed about the Audit Policy as part of the compliance assistance. Alternatively, private initiatives may work against each other. For example, the potential for private citizens to pursue suits against regulated entities may discourage some entities from conducting a self-audit because the audit would 152 See id. at 165 ("A recognition that policies and programs must be evaluated regularly and rigorously-and resources redeployed where good results are not being achieved-has been long absent from the environmental domain."). generate a paper trail that could be used against the entity in a private suit.156 Ultimately, any examination of a single private initiative in isolation that does not account for the potential interactions between programs is likely to produce biased results.157 As difficult as it would be to design a larger study, we need to examine the aggregate effects of this expansion of private roles.
Conclusion
Given all of the potential benefits that can come from private participation in environmental enforcement, there are currently-and will continue be-calls to expand the role of the private sector.158 But as discussed in this Article, not all private sector initiatives will ultimately be beneficial to society. Thus, before continuing to look for additional ways to increase private participation in the implementation and enforcement of environmental regulations, time and effort must be spent to develop processes to assess the effect of existing private participation.159 After gaining a better understanding of the effect of various private initiatives on the achievement of regulatory goals, a determination must then be made of how to best modify existing private initiatives and, potentially, the underlying regulations and enforcement mechanisms. Only then should expansion of the role of the private sector in the enforcement of environmental regulations be consid , 2010 ), h 2010/12/10/opinion/doc4d01719aa986e637326301.txt (calling for governmental officials to "perform only core regulatory functions-specifically, making final permit and enforcement decisions, rather than conducting routine administrative tasks that can be performed by the private sector").
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